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SUBJECT: Postmining Land Use on Mountaintop Removal and Steep 
Slope Mining with an AOC Variance 

 
DATE: May 20, 1999 

 
 To comply with the WVDEP/OSM Action Plan for resolving mountaintop mining and 
steep slope issues, the Surface Mining Application (MR-4) form is being revised.  Any permit 
application with an AOC variance, that is pending or submitted, must have the following 
information.  The applicant should be provided with the revised section of the SMA form which 
is available on the Intranet.   
 

Mountaintop Removal AOC Variance Criteria 
 

The changes regarding mountaintop removal mining operations with variances from 
AOC are reflected in Section O, question O-5.C and will require the applicant to address the 
following pursuant to WV Surface Coal Mining Act 22-3-13(c)(3). 

 
A mountaintop removal AOC variance may only be granted if the applicant proposes to 

remove the entire coal seam or seams running through the upper fraction of the hill, ridge, or 
mountain creating a level plateau or gently rolling contour with no highwalls remaining and 
capable of supporting postmining land uses in accordance with the following requirements: 

 
•    The proposed postmining land use of the affected land is limited to an industrial, 

commercial, woodland, agriculture, residential or public (facility) use. 
• The proposed use constitutes an equal or better use compared with the premining 

use. 
• The proposed use will be compatible with adjacent land uses and existing State 

and local land use plans. 
• County commissions and other State and Federal agencies were provided an 

opportunity to review and comment on the proposed land use. 
• The application contains a specific plan and assurances that the proposed 

postmining land use will be: 
° compatible with adjacent land uses; 
° practicable with respect to financing and completing the proposed use; 
° supported by commitments from public agencies where appropriate; 
° planned pursuant to a schedule attached to the reclamation plan so as to integrate 

the mining operation and reclamation with the postmining land use; 
° designed by an approved person to assure the stability, drainage, and 

configuration necessary for the intended use of the site; and 
° obtainable according to data regarding expected need and market. 

• All other requirements of the Act will be met. 
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Steep Slope AOC Variance Criteria 
 

Also, Question O-5.B relating to steep slope mining (average greater than 20 degrees) is 
being revised to require the applicant to specifically address the following as required by  
38 CSR 2.14.12: 

• The land after reclamation is suitable for industrial, commercial, residential or 
public use (including recreational facilities); these postmining land uses are 
required by the 1999 revised regulations. 

• All highwalls will be completely backfilled in a manner that results in a static 
safety factor of 1.3; 

• Only spoil not necessary to achieve the postmining land use may be removed 
from the mine bench; 

• The watershed of the permitted and adjacent areas will be improved by reducing 
pollutants, environmental impacts or flood hazards; provided that, the watershed 
will be deemed improved only if: 

  The amount of total suspended solids or other pollutants discharged to 
ground or surface water from the permit area will be reduced, so as to improve the 
public or private uses or the ecology of such water, or flood hazards within the 
watershed containing the permit area will be reduced by reduction of the peak 
flow discharge from precipitation events or thaws; and 

  The total volume of flow from the proposed permit area, during every 
season of the year, will not vary in a way that adversely affects the ecology of any 
surface water or any existing or planned use of surface or ground water; 

• Appropriate Federal, State and local government agencies were provided an 
opportunity to comment on the proposed postmining land use and deemed it to be 
an equal or better economic or public use; 

• The plan is designed and certified by a registered professional engineer to assure 
stability, drainage, and configuration necessary for the intended use of the site; 

• The surface landowner requested in writing that a variance be granted to achieve 
the approved alternative postmining land use; 

• The alternative postmining land use requirements are met; 
• All other applicable requirements of the Act and regulations, except for those 

relating to AOC, are met. 
 
The reviewer will be required to specifically address each of these requirements and 

justify their decision in the facts and findings (MR-2A) at the bottom of the variance page.   
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SUBJECT:    Commercial Woodlands 

DATE:     July 28, 1999 
 

 
 

 Attached is a letter from OSM clarifying their interpretation of the definition 
“woodlands” under 38 CSR 2 2.134 of the Surface Mining Reclamation Regulations.   

 
OSM has indicated that further clarification may be necessary and I am requiring 

this interpretation effectively immediately.  Certainly, the applicant needs to demonstrate 
that restoration to AOC would prevent the use of mechanical harvesting equipment.  In 
addition, the applicant must identify the operational limitations, in terms of slope and 
land configuration, of the harvesting equipment currently in use for the type of 
commercial forest products that the site is intended to produce (e.g., pulp, chips, poles, 
saw timber, veneer logs, etc.).  Furthermore, the applicant needs to specify how these 
limitations were determined, i.e. what engineering or equipment manuals contain these 
specifications. 
 
  If the applicant does not provide this documentation, then the DEP is 
unable to allow commercial woodlands as a postmining land use. 
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SUBJECT: Durability / Topsoil Substitutes 
 
DATE: September 22, 1999 

 
 
 A meeting was held on Thursday, September 16, 1999, to discuss the Office of 
Surface Mining's (OSM) concerns on the following issues regarding their permit reviews: 
 

1. How can a material be durable and still be identified as a topsoil substitute? 
 

2. What is the topsoil substitute proposed to be used in each phase of the 
operation? 

 
Regarding the first issue, it was explained to OSM that durability is a function of 

whether a material slakes in water and topsoil substitute is a function of whether the 
material can be a media which is capable of supporting and maintaining the approved 
post mining land use.  The analyses for durability and topsoil substitute are not 
interrelated.  Therefore, a material that meets the criteria for durability can not be 
excluded as a topsoil substitute.  The only way a material can be excluded as a topsoil 
substitute is based on the analysis specified in the rules and/or the resulting media is not 
capable of supporting and maintaining the approved post mining land use. 

 
 It was further stated that "durable" material is used as a topsoil substitute 

throughout the Appalachian coal fields.  After a discussion, OSM concurred that a 
material can both meet the criteria for durability and the criteria as a topsoil substitute, 
with some mechanical action for sizing. 
 
  The second issue is related to "the best available" material used as a topsoil 
substitute.  OSM stated "the best available" material is not clearly indicated in the 
application.  At first, OSM stated is should be "best material" on the permit.  It was 
explained to OSM that this approach is impracticable.   OSM concurred but still stated 
that the application must clearly indicate what is the best available material.  It was 
suggested that since the mining and reclamation plan denotes the sequence and/or phase 
of mining proposed for the operation and that each sequence has a spoil balance, the 
application could indicate the topsoil substitute(s) that would be used for each 
sequence/phase of the operation.  OSM then agreed with this concept as long as the 
material identified has site-specific analyses conducted. 
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SUBJECT: Commercial Forestry     

DATE:     September 13, 2000 
 
Approval:    John Ailes, Deputy Chief, OMR    
 
 
 
 
 OSM has recently approved commercial forestry as a postmining land use for 
AOC variance on mountaintop removal permits only.  The following are guidelines for 
all permits approved with this postmining land use after August 18, 2000: 
 
 •  Commercial forestry land use must be on the area seeking a mountaintop AOC 
variance.  Commercial forestry land use cannot be used on steep slope variance areas. 
 
 •  The Planting and Management Plan must be developed by a Registered 
Professional Forester and shall include requirements under Section 7.4.b.1.A. of the rules. 
 
 •  Two copies of each plan must be submitted to the Division of Forestry District 
Forester and two copies to the Secretary of WVDEP. 
 
 •  Before approving a planting plan for commercial forestry, the plan must be 
reviewed and approved by a professional forester employed by the WV Division of 
Forestry.  In addition, a Certified Professional Soil Scientist must review and shall field 
verify the soil slope and sandstone mapping. 
 
 •  The Secretary of WVDEP shall ensure that the reviewing forester and soil 
scientist prepares site specific written findings addressing each of the elements contained 
in the plan.  These findings shall be made part of the facts and findings section of the 
application. 
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SUBJECT: Productivity and Ground Cover Success Standards 

DATE:   May 1, 2002 
 
Approval:  Matt Crum, Director, DMR 
 
 
 
 The productivity success standards for grazing land and hayland will be based upon 
determinations for similar map units as published in the productivity tables in Natural Resources 
Conservation Service (NRCS) soil surveys for the county or from average county yields 
recognized by the United States Department of Agriculture. The yields for grazing land or 
hayland will be measured in material produced per acre or animal units supported.  The success 
of production shall be equal to or greater than that of the standard obtained from the tables.  
Evaluation methods for productivity to be utilized are described in section 1 of “Technical 
Guides of Reference Areas and Technical Standards for Evaluating Surface Mine Vegetation in 
OSM Regions I and II” by Robert E. Farmer, Jr. et. al., OSM J5701442/TV-54055A, 1981, U.S. 
Department of the Interior, Office of Surface Mining Reclamation and Enforcement.   
 
 The productivity success standard for cropland shall be determined using yields for 
reference crops from unmined areas.  Reference crop yields shall be determined from the current 
yields records of representative local farms in the surrounding area or from the average county 
yields recognized by the United States Department of Agriculture. The success of production 
shall be equal to or greater than that of the reference crop from unmined areas.  Evaluation 
methods for productivity to be utilized are described in section 1 of “Technical Guides of 
Reference Areas and Technical Standards for Evaluating Surface Mine Vegetation in OSM 
Regions I and II” by Robert E. Farmer, Jr. et. al., OSM J5701442/TV-54055A, 1981, U.S. 
Department of the Interior, Office of Surface Mining Reclamation and Enforcement.       
 
 The company shall be responsible for providing DEP with copies of the productivity 
tables and/or data used to determine reference crop yield.  Where the USDA or other agricultural 
data for productivity does not exist for a particular county, the applicant will work with the DEP 
and the USDA to develop standards for the proposed area. 
 
 Ground cover success shall be based on the Rennie and Framer technique described in 
section 3 of “Technical Guides of Reference Areas and Technical Standards for Evaluating 
Surface Mine Vegetation in OSM Regions I and II” by Robert E. Farmer, Jr. etal, OSM 
J5701442/TV-54055A, 1981, U.S. Department of the Interior, Office of Surface Mining 
Reclamation and Enforcement. et. al., OSM J5701442/TV-54055A, 1981, U.S. Department of 
the Interior, Office of Surface Mining Reclamation and Enforcement.       
   
 


